UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
ANNE RAPKI N, :

Plaintiff,

- agai nst - : NO. 3:99CVv1928( LG
ARTHUR J. ROCQUE, in his individual:
and official capacities, SIDNEY J.
HOLBROOK, in his individual and
of ficial capacities, and JANE K.
STAHL, in her individual and
official capacities,

Def endant s.
___________________________________ X

RULI NG ON DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

Plaintiff, who for many years was the chief |egal counsel?! for
the State of Connecticut Departnent of Environmental Protection
("DEP"), conplains that Defendants subjected her to adverse
enpl oynment actions and eventually term nated her in violation of her
First Amendnent right of freedom of speech and her right to seek
judicial redress without retaliation. Her conplaint is brought
pursuant to 42 U.S.C. 8§ 1983 and seeks both nonetary and injunctive
relief.

Pendi ng before the Court is Defendants' notion for summary

judgnment [Doc. # 100] addressed to the two renmaining counts of

1 The official title for this position was "Legislative and
Adm ni strative Manager," which was part of the classified service.
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Plaintiff's First Anended Conpl aint.? Because the Court finds
genui ne issues of material fact as to Defendants' notivation in the
adverse enpl oynent actions taken against Plaintiff, we hold that

Def endants are not entitled to sunmary judgnent on their qualified
immunity defense. In all other respects, the notion for summary
judgnment will be denied w thout prejudice to renewal after the
conpl eti on of discovery.

Backagr ound

Def endants have raised four main argunents in support of their
motion for summary judgnent. First, they claimthat Plaintiff's
section 1983 claimfails as a matter of | aw because she does not have
a cogni zable First Amendnent right, her speech was not on a matter of
public concern, and because the bal ancing test prescribed by the

Suprene Court in Pickering v. Board of Education, 391 U S. 563

(1968), weighs in favor of Defendants. Second, with respect to
Plaintiff's clains against themin their individual capacities, they
argue that they are protected by qualified imunity. Third, they

assert that Plaintiff's conplaint should be dism ssed because it is,

2 The supplenmental state-law clains originally asserted by
Plaintiff were dism ssed by this Court in its ruling on Defendants'
Motion to Dism ss, entered on May 15, 2000. Additionally, the Court
di sm ssed all clains against Defendants in their official capacities
except those seeking prospective injunctive relief. Since Plaintiff
is no |onger enployed with the DEP, it is not clear that she is still
interested in prospective injunctive relief. However, that issue
does not need to be addressed at this tine.
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inreality, a political affiliation claim and she was in a
confidential position within the DEP. Finally, they argue that al

of Plaintiff's clains against former Comm ssioner Hol brook and al
clainms pertaining to acts of the Defendants prior to Septenber 30,
1996, are barred by the three-year statute of limtations applicable
to section 1983 cases.

I n response to Defendants' Motion for Summary Judgnent,
Plaintiff filed a notion for discovery pursuant to Rule 56(f), Fed.
R. Civ. P. 1In denying that notion (w thout prejudice to |ater
renewal ), this Court held that the potentially dispositive qualified
i mmunity defense should be resolved first before subjecting
government officials to further discovery. Therefore, the hearing on
Def endants' notion for summary judgment was limted to a

consi deration of the issue of qualified imunity. Summary Judgnent

St andard
The standard for reviewi ng summary judgnment notions is well-

established. A noving party is entitled to sunmary judgnment "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions on
file, together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the nmoving party is entitled
to a judgnent as a matter of law." Rule 56(c), Fed. R Cv. P. The
burden of establishing that there is no genuine factual dispute rests

with the nmoving party. See Gallo v. Prudential Residential Servs.,




Ltd. P ship, 22 F.3d 1219, 1223 (2d Cir. 1994). 1In ruling on a

notion for summary judgnent, the Court nmust resolve all anbiguities

and draw all reasonable inferences in favor of plaintiff, as the non-

noving party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255
(1986). Thus, "only when reasonable m nds could not differ as to the
i mport of the evidence is summary judgnment proper." Bryant v.

Maf fucci, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U S. 849

(1991).

As noted, our consideration of Defendants' summary judgment
notion is limted to their qualified immunity defense, an affirmative
defense as to which the burden rests with the Defendants. See Gonez
V. Tol edo, 446 U.S. 635, 639-41 (1980). The Suprene Court has
endorsed the use of summary judgment in section 1983 cases where the
def ense of qualified imunity has been raised "to weed out truly

i nsubstantial lawsuits prior to trial." Crawford-El v. Britton, 523

U S 574, 600 (1998). "[I]f the defendant-official has made a
properly supported notion, the plaintiff my not respond sinply with
general attacks upon the defendant's credibility, but rather nust
identify affirmative evidence fromwhich a jury could find that the
plaintiff has carried his or her burden of proving the pertinent

notive." Id. (citing Liberty Lobby, 477 U S. at 256-57). This is in

keeping with the "strong public interest in protecting public

officials fromthe costs associated with the defense of damages



actions,” which is best served by permtting "insubstantial |awsuits
to be quickly termnated.” 1d. at 590. The entitlenment to qualified

immunity is an "immunity fromsuit rather than a nere defense to

liability; and like an absolute imunity, it is effectively lost if a

case is erroneously pernmtted to go to trial." Mtchell v. Forsyth,

472 U.S. 511, 526 (1985)(enphasis in original); see also African

Trade & Info. Ctr., Inc. v. Abromaitis, 294 F.3d 355, 359 (2d Cir.

2002) (hol ding that "a public official's qualified inmmunity is not
nerely a shield against liability; it is also a right not to be
forced to litigate the consequences of official conduct").

The Qualified | nmmunity Doctrine

Under the qualified imunity doctrine, "governnent officials
perform ng discretionary functions generally are shielded from
liability for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a

reasonabl e person would have known." Harlow v. Fitzgerald, 457 U S.

800, 818 (1982). The courts have held that there are three
ci rcunst ances under which a governnment official, sued in his
i ndi vi dual capacity, is entitled to qualified immunity:

(1) if the conduct attributed to hi mwas not
prohi bited by federal law, . . . or (2) where
t he conduct was so prohibited, if the
plaintiff's right not be subjected to such
conduct by the defendant was not clearly
established at the tine it occurred; . . . or
(3) if the defendant's action was objectively
| egally reasonable in light of the |egal rules
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that were clearly established at the tinme it
was taken.

Munafo v. Metropolitan Transp. Auth., 285 F.3d 201, 210 (2d Cir.

2002) (i nternal quotations and citations omtted). The "better
approach” to resolving such clainms is to first determ ne whether the
plaintiff has alleged a violation of a constitutional right and, if
so, to determ ne whether the right was clearly established at the

time of the alleged violation. African Trade & Info. Cir., 294 F. 3d

at 359. This approach, however, is not mandatory. 1d.

In this case, because discovery is not conplete, we do not
reach the nerits of Plaintiff's constitutional claims. Plaintiff's
conpl ai nt has presented a cogni zable First Anendnent claim and,

therefore, within the franmework of those allegations, we consider

Def endants' qualified immunity defense. See Minafo, 285 F.3d at 210.

Plaintiff's First Anendnent Retaliation Clainms

Plaintiff alleges in her conplaint that the enpl oynent actions

taken by the Defendants

were notivated in whole or in part by aninus

agai nst the Plaintiff because of her exercise

of her rights to Free Speech, including her

ri ghts and obligations to give honest and

accurate | egal advice to the agency and her

ri ghts and obligations to performher duties in

conpliance with state and federal | aws.
(PI."s Am Conp. ¥ 21.) She further alleges that their actions "were
notivated in whole or in part by aninmus against the Plaintiff because
she threatened to take legal action if they continued to deprive her
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of her constitutional rights and were in retaliation for her invoking
her right to seek such redress.” (Pl."s Am Conmp. T 27.)

As the Second Circuit discussed in its recent decision, Locurto
v. Safir, 264 F.3d 154, 166 (2d Cir. 2001), although the "governnent
enjoys significantly greater latitude when it acts in its capacity as
enpl oyer than when it acts as sovereign, the First Amendnent
nonet hel ess prohibits it from punishing its enployees in retaliation
for the content of their protected speech.” An "enployee's right to
be free fromsuch retaliation has been clearly established since at
| east 1968." Munafo, 285 F.3d at 211 (citing Pickering, 391 U. S at
568) .

To make out a First Amendnent claimfor a governnmental
enpl oyer's retaliation against an enployee for exercising his or her
right of free speech, a plaintiff nust establish that what he or she
said or did constituted speech on a matter of public concern® and
that his or her speech was a notivating factor in the adverse action
taken by the enployer. Locurto, 264 F.3d at 166. Once a plaintiff
makes such a showi ng, the governnment may nonet hel ess escape liability

based upon either of two rationales: (1) that the plaintiff's speech

3 As the Supreme Court held in Connick v. Myers, 461 U. S. 138,
146 (1983), "[w hen enpl oyee expression cannot be fairly considered
as relating to any matter of political, social, or other concern to
the community, governnent officials should enjoy wide latitude in
managi ng their offices, wi thout intrusive oversight by the judiciary
in the name of the First Amendnent.”
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woul d di srupt the government's activities and that such disruption is
sufficient to outweigh the First Amendnment value of the plaintiff's
speech; or (2) that it would have taken the sane adverse action in

t he absence of the protected speech. 1d.; see also Lewis v. Cowen,

165 F.3d 154, 162-63 (2d Cir.), cert. denied, 528 U S. 823 (1999).

The first rationale, comonly referred to as "the Pickering

bal ancing test,"” is necessitated by the State's dual role as
sovereign and enployer. Lews, 165 F.3d at 161. As sovereign, the
State's ability to regulate free speech is severely curtailed by the
First Amendnent, "which protects the free and open di scourse
concerning public affairs.” 1d. Yet, as an enployer charged with
provi di ng essential public services, the State has greater |leeway to
control enpl oyees' speech that threatens to undermne its ability to
performcritical public functions. 1d. "The 'manner, tinme, and

pl ace' in which the speech occurs is inportant in determ ning whether
it is protected.” 1d. at 162 (quoting Connick, 461 U S. at 152).
Furthernmore, the Pickering balancing test is affected by the nature
of the enployee's responsibilities. "The nore the enployee's job
requires confidentiality, policymaking, or public contact, the

greater the state's interest in firing her for expression that

of fends her enployer."” MEvoy v. Spencer, 124 F.3d 92, 103 (2d Cir.

1997) (i nternal quotations omtted). Thus, a governnment enployer nmay

fire an enployee for speaking out on a matter of public concern



because of the disruptiveness of the speech, if the enployer's

predi ction of disruption is reasonable; the potential disruptiveness
out wei ghs the val ue of the speech; and the enpl oyer took action

agai nst the enployee based on this disruption and not in retaliation
for the speech. Locurto, 264 F.3d at 166. Thus, even if the
potential disruptiveness of the enployee's speech outweighs the val ue
of that speech, the enployee nay still prevail by denonstrating that
the enmpl oyer disciplined himor her in retaliation for his or her
protected speech rather than out of fear of any disruption that the
speech m ght reasonably cause. Lews, 165 F.3d at 163; see also

Sheppard v. Beerman, 94 F.3d 823, 827 (2d Cir. 1996).

How t hi s subjective intent standard inpacts a qualified
immunity defense, particularly in the context of a summary judgment

noti on, becomes nore problematic.*

4 In Crawford-El, one of the issues on which the Suprene Court
granted certiorari was:

In a First Anendnent retaliation case against a
governnment official, is the official entitled
to qualified inmmunity if she asserts a
legitimate justification for her allegedly
retaliatory act and that justification would
have been a reasonable basis for the act, even
if evidence — no matter how strong — shows the
official's actual reason for the act was
unconsti tutional ?

523 U.S. at 602. The Court, however, did not address that issue, a
failure which Chief Justice Rehnquist, in his dissent, described as
both "puzzling and unfortunate.”



Qualified Imunity in Mtive-Based Constitutional Torts

The qualified immunity doctrine, as fornulated in Harl ow,
enpl oys an obj ective standard, which, as the Supreme Court has
observed, lends itself to resolution on summary judgnment since it
focuses on the objective reasonabl eness of a governnment official's
actions in light of clearly established |aw, and not on what the

governnment official subjectively intended. Crawford-El, 523 U S. at

588, 590. Thus, for a defendant to secure summary judgnment based on
a defense of qualified inmunity, he nust show that "no reasonabl e
jury, looking at the evidence in the light nost favorable to, and

drawi ng all inferences nost favorable to, the plaintiff[], could

Puzzl i ng, because inmmunity is a "threshold"
guestion that nust be addressed prior to
consideration of the merits of a plaintiff's
claim . . . Unfortunate, because in assum ng
that the answer to the question is "no," the
Court establishes a precedent that is in
consi derable tension with, and significantly
under m nes, Harl ow.

Id. (internal citations omtted). Chief Justice Rehnqui st suggested
that the appropriate response woul d be that

a governnent official who is a defendant in a
noti ve-based tort suit is entitled to inmmunity
fromsuit so long as he can offer a legitinmate
reason for the action that is being chall enged,
and the plaintiff is unable to establish, by
reliance on objective evidence, that the

of fered reason is actually a pretext.

o
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conclude that it was objectively unreasonabl e® for the defendant to
believe that he was acting in a fashion that did not clearly violate

an established federally protected right." Lennon v. MIller, 66 F.3d

416, 420 (2d Cir. 1995) (internal citations and quotations omtted).

But, in cases such as this, involving what the Second Circuit
has referred to as "notive-based constitutional torts,” "it can
never be objectively reasonable for a governnment official to act with
the intent that is prohibited by law " Locurto, 264 F.3d at 169

(citing Crawford-El, 523 U S. at 589). To hold otherw se woul d

effectively "inmmuni ze all defendants in cases involving notive-based
constitutional torts, so long as they could point to objective
evi dence showi ng that a reasonable official could have acted on

legitimate grounds."” Hoard v. Sizenore, 198 F.3d 205, 218 (6th Cir.

1999) (cited with approval in Locurto, 264 F.3d at 169). Thus, the
Second Circuit has held that where notive or intent is part of the
constitutional tort, the enployer's actual subjective notive is not

irrelevant in a qualified imunity inquiry. Blue v. Koren, 72 F.3d

1075, 1084 (2d Cir. 1995). Rather, where the subjective state of
m nd of the actor is part of the "constitutional mx," the Court has

devel oped a rule that bal ances the interests of the official claimng

5 The objective reasonabl eness test is nmet--and the defendant
is entitled to imunity--if "officers of reasonabl e conpetence could
di sagree” on the legality of the defendant's actions. Mlley v.
Briggs, 475 U.S. 335, 341 (1986).
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i nmunity against the interests of the enployee asserting
unconsti tutional notive,

[ U pon a nmotion for sunmary judgnent asserting
a qualified imunity defense in an action in
whi ch an official's conduct is objectively
reasonabl e but an unconstitutional subjective
intent is alleged, the plaintiff nust proffer
particul ari zed evidence of direct or

circunstantial facts ... supporting the claim
of an inproper notive in order to avoid summary
j udgnent .
ld. "This standard allows an allegedly offending official sufficient

protecti on agai nst basel ess and unsubstantiated clainms, but stops
short of insulating an official whose objectively reasonable acts are

besnmi rched by a prohibited unconstitutional notive." Sheppard v.

Beerman, 94 F.3d at 828. Thus, to defeat Defendants' claim of
qualified immunity, the Plaintiff nmust show "particul ari zed evi dence
of direct or circunstantial facts" supporting her claimof
unconstitutional notive in order to survive a notion for summary

j udgnment on the defense of qualified inmunity. 1d.

The Record in the Instant Case

Viewing the record in the |light nost favorable to Plaintiff, as
we are required to do, the record indicates that, in the late 1980's
and early 1990's, Plaintiff and Defendant Arthur Rocque, who was then
head of the DEP' s Coastal Program had sone di sagreenents concerning
two matters before the departnment involving the granting of coastal

permts. This led to the exchange of heated nenoranda and a

12



deterioration in their working relationship. (Pl.'s Aff. §1; Pl."'s
9(c)2 st. T 5.)

Wth the appointment in 1995 of Defendant Sidney Hol brook as
Governor Row and's new Comm ssioner of the DEP, and Defendant
Rocque's el evation to Deputy Commi ssioner, Plaintiff alleges that
this acrinony devel oped into a "canpai gn of harassnment” involving
Def endants Rocque and Hol brook and eventual |y Defendant Jane Stahl.
(Pl."s Mem at 5.) In support of this claim she cites to the fact
that just days after Hol brook's appoi ntment as Comm ssi oner of the
DEP, he informed her that he would prefer to have soneone el se serve
as chief counsel and that she would be denoted to her replacenent's
former position, although she would retain her same salary. (Pl."s
Aff. § 3(b).) Plaintiff states that she had to retain counsel and
threaten | egal action to retain her position.

Soon thereafter, Plaintiff states that Deputy Commi ssioner
Rocque banned her from attending water pollution bureau staff
neeti ngs, which she had attended for years. (Pl.'s 9(c)2 St. | 8.)

Wth respect to one particularly controversial matter in early
1996, Rocque told Plaintiff that he did not want any decisions made
with regard to this matter w thout checking with himfirst. (Pl."'s
Ex. 33.) Instead, Plaintiff comrunicated her |egal opinion about the
matter to Conm ssioner Hol brook, who was her direct supervisor, and

to the Attorney General's Ofice, with whom she had been directed to
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wor k. Rocque reprimanded her for this, accusing her of acting
unilaterally and foreclosing other options the DEP could have
pursued, an accusation that Plaintiff asserts is false. (Pl."'s Aff.
1 5(c).) This led to an exchange of caustic nenoranda between them
(PI."s Ex. 29 - 32), including the "King Arthur Menp" addressed to
Rocque as "King Arthur (and I don't nean the flour conpany)" from
Plaintiff, who referred to herself as "Lowy Me." (Defs.' Ex. No.
48.)

The next incident involved what the parties have referred to as
"the Anmtrak matter,” in which Plaintiff clainm she was subject to
di sci pl i ne when she gave Defendants | egal advice that they did not
want to hear. She asserts that Rocque told her that her input into
matters such as this was useful and wel cone only when tinely and when
in the direction that the rest of the Department was going. (Pl.'s
Aff. § 6(f).) Plaintiff viewed this as an attenpt to "nuzzle" her
when she gave | egal advice contrary to what he wanted to hear. (Pl.'s
Aff. § 6, Pl.'"'s Ex. 3.) Plaintiff once again retained counsel
because of what she perceived to be threatened disciplinary action.
(Pl."s 9(c)2 St. T 10.)

I n August, 1996, Hol brook's witten evaluation of Plaintiff's
j ob performance stated that she "needed inprovenment." \When Plaintiff
accused Hol brook of retaliating against her, she clains that he

poi nted his finger at her and stated |oudly, "You're the one who
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brought a lawer into this!"™ (Pl.'s Aff. § 7(b).) Plaintiff clains
t hat she was never provided with any justification for her
perfornmance evaluation and that this was the first time she had
received a |l ess than satisfactory performance evaluation. (ld.; Pl.'s
9(c)2 St. M7 1, 11.) Soon afterwards, Conm ssioner Hol brook changed
Plaintiff's reporting relationship fromhinself to Assistant
Comm ssi oner Rocque. (Pl.'s 9(c)2 St. § 12.)

Plaintiff states that in the fall of 1996, she received a
menor andum from Rocque in response to a draft decision she had
prepared involving a permt application. She states that she viewed
this menmorandumas limting her ability to provide the agency with
| egal advice. She prepared a nmenorandum to Hol brook and Rocque to
this effect. (Pl.'s Aff. § 8; Pl.'s Ex. 4.)

In October, 1996, Plaintiff provided Defendants with | egal
advice relating to three coastal consent orders. Six nonths |ater,
she states that Rocque, in a nenorandum chastised her for this
advi ce and sent a copy of the nenmorandumto the program director.

Def endants maintain that there had been an inordinate delay in
getting the orders issued and blamed Plaintiff for the delay. (Pl."'s
Aff. 1 9.)

The follow ng year, in October, 1997, Commi ssioner Hol brook was

named as the co-Chief of Staff to Governor Row and (and was given

responsibility for the direction of DEP's interaction with the
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Governor's O fice) and Rocque becane the Acting Commi ssioner of the
DEP. Rocque then nanmed Stahl, who had been Assistant Director of the
Coastal Program to the position of Assistant Comm ssioner.

I n January 1998, as part of her job duties, Plaintiff responded
to a Freedom of Information Act ("FO A") request, concerning a
federal conputerized crimnal database that could be accessed via DEP
conputers, by releasing certain non-privileged DEP docunments to the

Hartf ord Cour ant. Plaintiff maintains that, because of the

unfavorabl e political content of these docunents, she was chasti sed
by Stahl for releasing these docunents, and the responsibility of
responding to FO A requests was taken fromher. Stahl al so banned
her from having any further conmunications with the Attorney
CGeneral's O fice regarding the specific request in question. (Pl."'s
Aff. 7 10; Pl.'s Ex. 5; Pl.'s 9(c)2 St. T 15.)

Shortly thereafter, Plaintiff provided | egal advice to Stahl
and Rocque regarding the application of Title VI to an air em ssions
permt proceeding, which had been objected to by various mnority
nei ghbor hoods around the subject facility. Stahl criticized Plaintiff
for her advice, and Stahl and Rocque prohibited her from continuing
to work on the matter and turned the matter over to another attorney.
(Pl.s Aff. 9 11; Pl.'s Ex. 6, 7 & 8.)

In June 1998, Rocque announced a reorgani zation of the DEP,

whi ch di ssol ved counsel's office, reassigned the staff attorneys to
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t he supervision of the DEP' s various bureau chiefs, and renoved nost
of Plaintiff's substantive responsibilities. (Pl."s 9(c)2 St. { 16.)
I n his menorandum announci ng the reorgani zati on, Rocque criticized
t he performance of the counsel's office and cited as reasons for the
reorgani zati on the response to the FO A requests and advice given on
the Title VI matter, both of which involved Plaintiff. Plaintiff
claims to have been the only person in the agency who | ost staff.
Once again, she hired | egal counsel and thereafter, her duties and
staff were restored. (PI."s Aff. § 13.)

Neverthel ess, she clains that the retaliation continued with
Def endant s’ banni ng her from Senior Staff neetings, which she had
been attending since 1988, and fromthe weekly neetings of bureau
chiefs and division directors, which she had al ways attended. (Pl.'s
Aff. ¥ 20(b).) They also changed departnent procedures so that she
no longer reviewed the hearing officers' proposed decisions; they
stripped counsel's office of its |longstanding responsibility for
formul ati ng enforcenent policies and drafting regulations relating to
enf orcenent actions. 1d. Rocque also elimnated Plaintiff's role in
drafting | egislative proposals, and Rocque and Stahl renmpved her
responsibility for drafting the Comm ssioner's responses to
i ntervention requests. Id.

In the fall of 1998, Plaintiff was renoved as counsel to the

final decision-mker on a high profile and highly controversi al
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matter. Plaintiff received a nmenorandum from Rocque accusi ng her of
violating his express instructions, despite Plaintiff's claimthat
she had witten Rocque requesting clarification on this nmatter.
(PI."s Aff. § 14; Pl.'s Ex. 16 & 17.)

I n another matter, after Rocque chastised the Air Staff for
seeking an extension of time to file a brief, Plaintiff wote Stah
criticizing the position taken by Rocque and suggesting that Air
Staff would have been derelict in not requesting additional tine.
(PI."s Aff. § 15(h).) Stahl responded to this menorandum accusi ng
Plaintiff attenpting to "broaden [her] audi ence” and advising her
that she was free to express her opinion "to the extent that it does
not underm ne the operation of this agency.” (Pl.'s Aff. T 15(k);
Def.'s Ex. 40.)

When the Hartford Courant published an article quoting Rocque

as stating that a DEP | awer had given himcertain | egal advice,
Plaintiff, concerned that it would appear that the article was
referring to her, wote Rocque denying that she or her staff had
given himthat |egal advice. Defendant Stahl responded to this
menorandum giving Plaintiff a "witten warning that such conduct is
not acceptable” and threatening Plaintiff with "disciplinary action”
if there were future incidents. (Pl.'s Aff. ¢ 15(n); Def.'s Ex.
41.)

On Septenber 30, 1999, when Plaintiff states that her job had
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become "unlivable,” Plaintiff filed the instant action chall engi ng
what she considered to be Defendants' unconstitutional acts of
retaliation against her.

I n January of 2000, another incident occurred when Plaintiff
and three other staff menbers of Counsel's O fice prepared a draft
menor andum r ai si ng concerns about a final decision that had been
rendered by Rocque. Stahl received a copy of the nenorandum and
verbally charged Plaintiff wth unprofessional conduct, exercising
bad judgment, and acting in a manner that was not in the best
interests of the agency. She instructed Plaintiff not to speak to
anyone regardi ng the menorandum or any of the issues involved in the
proceeding. (Pl."'s Aff. T 16.)

Plaintiff lists in her affidavit numerous other exanples where
she clainms to have sought to advise one or nore of the Defendants on
how t hey should act in accordance with specific statutory
requi rements or standards and, in response to this advice, she was
subjected to criticism professional attacks, and harassnent.

It is undisputed that Plaintiff was term nated follow ng her
attempted intervention in a third-party nmatter brought before the

Freedom of I nformation Conm ssion of the State of Connecti cut

("FOC'").® The events leading up to her term nation involved a FO A

6 This was a proceedi ng brought by Daniel P. Jones, a reporter,
and the Hartford Courant against the Conm ssioner of the DEP and the
DEP, Docket #FIC 2000-164, in which the conpl ainants were seeking a
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request fromthe Hartford Courant relating to a specific matter.
Plaintiff asserts that the DEP selectively clainmed the attorney-
client privilege with respect to sone docunents but rel eased others
so as to make her appear "inconpetent, devious, unprofessional,

per haps even infantile.” (Pl.'s Dep. Il at 87.) Plaintiff was of the
opi ni on that sonme of the docunents that were produced contai ned
privileged material and should not have been produced, and that the
non-privil eged portions of other docunents should have been produced,
whi ch woul d have presented a nore accurate picture. |d. at 92, 96.
Plaintiff, through her attorney,’ attenpted to intervene in this
matter before the FOC. (Def.'s Ex. 5.) The DEP, through the Ofice
of the Attorney Ceneral, objected to Plaintiff's intervention, and

eventually the FOC held that the DEP had correctly asserted the

nunber of records relating to the renmoval of Plaintiff fromthe
Canterbury transfer station case. The DEP clainmed that a nunber of
t he docunents were privileged and not subject to the nandatory

di scl osure provision of FOA. The conpl ai nants appeal ed, and, after
an in canera review of the docunents wi thheld, the FO C agreed,
finding that certain records pertained to strategy in pending
litigation and others contained privileged attorney-client

conmmuni cations and, thus, were not subject to mandatory disclosure,
pursuant to Conn. Gen. Stat. 88 1-210(b)(4) and (10).

7 Her attorney wrote the FO C, pointing out that the DEP had
rel eased docunents, which contained arguably privileged matter, that
pai nted Comm ssi oner Rocque and Assistant Conm ssioner Stahl in "very
nice colors,” and painted her "in the colors of a villain in every

way." (Pl.'s Dep. Il at 93.) Plaintiff felt that, by releasing the
docunments that they did, Defendants had wai ved any claimof privilege
and were using the cloak of privilege for an inproper purpose. |d.

at 93.
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attorney-client privilege with respect to the docunents whi ch had not
been rel eased. (Def.'s Ex. 7.)

Deputy Commi ssioner Stahl |earned of this attenpted
intervention in April, 2000, follow ng which she sought an opinion
from Prof essor Trowbridge at Quinnipiac School of Law as to whet her
Plaintiff had breached a duty of loyalty owing to the DEP. In a six-
page report, Professor Trowbridge opined that Plaintiff had viol ated
t he Connecticut Rules of Professional Conduct in her attenpt to
intervene in the FOC matter, which violated her duty of |oyalty owed
to the DEP; her disclosure of confidential internal nmenoranda; and

her public criticismof the DEP.® (Def.'s Ex. 8.) Attached to his

8 Professor Trowbridge's Report articulated three separate
violations by Plaintiff of the Connecticut Rules of Professional
Conduct :

(1) Attorney Rapkin's attenpt to intervene in
the FO matter brought by a third party was a
breach of the duty of loyalty she owed to her
agency;

(2) Attorney Rapkin's disclosure through her
counsel of the existence of DEP docunents that
Attorney Rapkin believed relevant to the FO
matter, including identifying menos she had
witten to DEP officials, appears to have been
the voluntary disclosure of confidenti al
information relating to representation. To the
extent that she voluntarily disclosed client
confidences in advancing her position in the
FO matter, she breached her duty to maintain
her client's confidences; and

(3) To the extent that Attorney Rapkin and her
counsel have publicly criticized DEP for
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report were a copy of the instant conplaint, 25 newspaper articles

from February 11, 1998, to May 20, 2000,° three letters concerning

failing to take her advice or adopting policy
vi ews she does not share, Attorney Rapkin has
viol ated her duty of loyalty to her client.

It should be noted that this is strictly the opinion of Professor
Trowbri dge, based upon information provided to him Plaintiff

di sputes his findings and adamantly denies that she rel eased any
privileged docunents to the FO C

® The newspaper articles highlight the internal conflicts that
had devel oped between Plaintiff and Defendants and Plaintiff's
criticismof the DEP. Two exanples are the following articles:

“"More Turmoil at the DEP," The Hartford Courant
at A10 (Aug. 5, 1998), discussing a July 6 nmenpo
fromPlaintiff which describes DEP as "an
agency in which professionals are threatened
with punishment if they refuse to go easy on
pol luters,"” and suggesting that the meno may
have "political underpinnings" because of the
gubernatorial election canpaign. The article
al so di scusses Rocque's decision to renove and
then restore Plaintiff as supervisor of the DEP
| egal staff, which "only fuels the belief that
there's a firestormbrew ng at the agency.

Many dedi cat ed enpl oyees are no doubt
denoralized by the dysfunction in the
departnent.”

"DEP Nearing 'Rocque' Bottom "™ The Hartford
Courant at C3 (Nov. 14, 1999), criticizing
Rocque for enbarking on a "five-year canpaign
of harassnment, culmnating in Plaintiff's
denoti on, because her views did not suit his
political agenda," and describing Rocque and
Hol brook's efforts to "marginalize" Plaintiff
while transform ng the DEP i nto an agency t hat
has made a nockery of environnental protection
and has been roundly criticized by everyone
fromthe state auditors to watchdog groups."”
The article also discusses this lawsuit in
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Plaintiff's attenpted intervention in the FOC matter, 1% and a copy
of the job specifications for Plaintiff's position.

Fol l owi ng her receipt of the Trowbridge Report, Deputy
Conmmi ssi oner Stahl recommended Plaintiff's termnation to
Comm ssi oner Rocque. On Novenber 21, 2000, Stahl wote Alan Mazzol a,
t he Assistant Comm ssioner of the Department of Adm nistrative
Servi ces, requesting that he conduct a Louderm || Hearing, pursuant

to section 5-240-7a of the Connecticut State Agency Regul ations. 1!

which Plaintiff is "claimng officials
illegally harassed and silenced her

[ b] ecause she was doi ng her job, fighting for
strict environnental oversight and hol di ng
pol |l uter accountable for their actions.”

10 The letters provided to Deputy Comr ssioner Mazzola were as
fol |l ows:

Letter dated May 18, 2000, from Attorney Ruth Pul da,
attenpting to intervene in the FO matter;

Letter dated May 26, 2000, from Assistant Attorney
General Sharon A. Scully to Mtchell Pearlmn, Esqg.,
Executive Director of the Freedom of Information
Comm ssi on, requesting that Attorney Pulda's letter
be excluded fromthe case file;

Letter dated May 31, 2000, from FO Conm ssioner
Sherman D. London to Attorney Pulda, inform ng her
that her May 18, 2000 letter would not be part of the
record in the FO case.

11 Section 5-240-7a(a) of the Connecticut Agencies Regul ations
provi des certain prediscipline procedures applicable to state
enpl oyees:

Prior to a decision to suspend an enpl oyee,
denote an enpl oyee except at the request of the

23



(Def."s Ex. 9.) For purposes of this hearing, the DEP provided the
Hearing Officer with the witten opinion of Professor Trowbridge, as
well as the attachments to his report. A Louderm || hearing was
conducted on Decenber 15, 2000, at which Deputy Conm ssioner Mazzol a
addressed the three violations set forth in Professor Trowbridge's
Report. Followi ng the hearing, at which both Plaintiff and her
counsel were present, Deputy Comm ssioner issued a witten report,
recommendi ng that Plaintiff be termnated from her position as
Legi sl ative and Adm nistrative Manager at the Departnment of
Environmental Protection. He found that she had breached the duty of
| oyalty she owed to the DEP and her duty to maintain her client's
confidences, which "made it inpossible for her to continue to
represent Conm ssioner Rocque, or the Departnment of Environmental

Protection." (Def.'s Ex. 10, Recomendation of the Louderm || Hrg.

enpl oyee or dism ss an enpl oyee, the appointing
authority shall provide the enployee with oral
or witten notice. The notice shall include
what form of action is being considered, shal
contain a conci se statenent expl aini ng what

evi dence supports the inposition of the action
that is being considered and shall state a
specific time and place for a neeting where the
enpl oyee will be given an opportunity to
present his side of the story and reasons why
the enpl oyee feels that the action being

consi dered should not be taken. The neeting
will be held by the appointing authority or

t he appointing authority's designee.
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Officer in the Matter of Anne Rapkin dtd. 12/15/00 at 4.1%) 13
Foll owi ng their recei pt of Deputy Conm ssioner Mazzol a's

recomendati on, Stahl and Rocque determ ned that there was "no viable

al ternative" except to termnate Plaintiff. (Def.'s Ex. 12 & 13.)

On January 5, 2001, Commi ssioner Rocque wote Plaintiff, term nating

her enpl oynent effective January 19, 2001:

My decision to end your enploynment is based on
the report and attachnments prepared by

Prof essor Trowbridge which has been provided to
you, the information you and your attorney
provi ded at the Loudernill neeting held on
Decenmber 5, 2000, including your adm ssions
that you authorized your attorneys to intervene
in a matter brought against the DEP by a third
party, released confidential docunents and
publicly criticized your client, the
recomendati on of Departnment of Admi nistrative
Services' Deputy Conm ssioner Al an Mazzol a and
my consultations with your inmmediate

2 The Hearing Oficer's Report is incorrectly paginated, with
"page 1" beginning on the second page of the report. (Def.'s Ex. 10,
No. D 0675). For purposes of this decision, we have used his page
nunmberi ng.

13 He concluded that the "first two charges cited by Professor
Trowbridge are nuch nore serious then [sic] the last."” (Def.'s Ex. 10
at 4.) "Regarding the first, the act of authorizing her attorneys to
intervene in a matter brought against her client (DEP) by a third
party clearly is sonething that Conm ssioner Rocque and his
managenment staff do not have to tolerate.” 1d. He also found that,
by so doing, Plaintiff had put her own personal interests before
t hose of her client. [d. He also found that Plaintiff had viol ated
t he Rul es of Professional Conduct when she rel eased confidenti al
docunments. 1d. at 3. Finally, regarding the newspaper articles, the
Hearing O ficer found that Plaintiff had publicly criticized her
client, had revealed information relating to the representation, and
had i ndependently taken steps "to do so in one of the nobst public
foruns available, the print nmedia.” [d. at 4.
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supervi sor, Deputy Comm ssioner Jane Stabhl.
This information has convinced ne that, in the
best interest of the agency and the
responsibilities that | oversee, there is no
alternative but to end your enploynent as your
conduct constitutes "just cause" under
Regul ati ons of Connecticut Agencies § 5-240-
la(c), including, without limtation,

Regul ations of Connecticut Agencies 88 5-240-
1a(13)(11) and (8). Your actions have

convi nced Comm ssioner Stahl and me that here
i's no other assignnment within your job
classification series that will assure
protection of the agency's interests.

(Def."s Ex. 14.) Plaintiff states that termnating a civil service
enpl oyee is "al nost unheard of," (Pl.'s 9(c)2 St. | 42), and that
Def endants could name only one other civil service enployee who had
been term nated, and that was for conducting crimnal acts on DEP
time. 1d.

Thereafter, Plaintiff amended her conplaint in this action to
include an allegation that she had been termnated in retaliation for
exerci sing her First Amendnent rights.

VWhet her Def endants Are Entitled to Sunmmary Judgnent on Their
Qualified Imunity Defense

Plaintiff has proffered sufficient evidence supporting her free
speech clainms fromwhich we can concl ude, for purposes of considering
Def endants' qualified i munity defense, that at |east some of her

speech was on matters of public concern.' Additionally, she has

14 Because we find genuine issues of material fact as to
Def endants' notivation, we need not decide precisely which speech was
protected nor do we decide the outconme of the Pickering bal ancing
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proffered evidence that, at various tinmes, she asserted her right to
redress, including the filing of this |lawsuit, and thereafter she
suf fered adverse enpl oynent actions. Thus, we turn to the

question of whether Defendants are entitled to summary judgnment on
their qualified immunity defense.

Plaintiff concedes that it would have been objectively
reasonabl e for Defendants to believe that they were not violating
Plaintiff's constitutional rights by term nating her because of her
attenmpted intervention before the FO C, which was adverse to the
position taken by the DEP, if that were the sole notivating reason
for her termnation. (Pl.'s Mem at 62.) Plaintiff, however,
asserts that her clainms relating to pre-termnation retaliation are
unaf fected by the attenpted intervention and, as to her term nation
claim she maintains that there are "an overwhel m ng set of materi al
facts fromwhich a jury could determ ne that the [D] ef endants’
term nation decision was notivated in whole or in substantial part
not by the attenpted intervention but by the |ong history of aninus
resulting fromthe plaintiff's protected speech, and her invocation
of her right to redress.” (Pl.'s Ltr. Brief Dtd. 9/23/02 at 2.).

Def endants di sagree and argue that, although there had been a history

of di sputes between the parties, one cannot reasonably infer from

test. See Locurto, 264 F.3d at 168 (holding that the bal ancing test
was i ncapabl e of disposing of plaintiffs' First Amendnent claimin
light of the factual issue as to intent).
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that fact that Defendants intended to interfere with Plaintiff's
constitutional rights. This is particularly true in this case,
where, they argue, the undisputed facts show that Plaintiff breached
a duty of loyalty owng to her client by attenpting to intervene in a
manner adverse to her client, and that her entire notivation for
seeking to intervene was personal, to protect her reputation.

Def endants' own docunments, including the Trowbridge Report, the
Recomrendati on of Hearing Exam ner Mazzol a, and Defendant Rocque's
termnation letter, belie their assertion that their term nation of
Plaintiff, nore than nine nonths after Plaintiff's attenpted
intervention, was notivated solely by the intervention issue. The
docunments thenselves indicate that Plaintiff's public criticism of
t he DEP pl ayed at | east sone role in this decision. Wether other
factors notivated their decision to termnate Plaintiff -- such as
the long history of conflict between Plaintiff and Defendants, or
Plaintiff's criticismof decisions made by Defendants, or their
di sagreenent with | egal advice provided by Plaintiff, or Plaintiff's
speech on certain issues, or Plaintiff's filing of this lawsuit and
t hreat eni ng ot her redress, or sonme other factor -- are questions of

fact that cannot be resolved on summary judgnment. |ndeed, the Second

¥ In their summary judgnment papers, Defendants take the
position that this Court does not need to reach this question because
t he undi sputed facts show that Plaintiff's attenpted intervention was
moti vated solely for personal reasons and, therefore, did not
constitute protected speech.
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Circuit has cautioned that summary judgnent should be used
"sparingly" when intent and state of mnd are at issue. G ahamv.

Long Island R R, 230 F.3d 34, 38 (2d Cir. 2000).

Plaintiff has proffered sufficient direct or circunstanti al
evi dence supporting her claimof inproper notive with respect to the
adverse enpl oynent actions by Defendants prior to and in connection
with her termnation to avoid sunmary judgnent based on Defendants’
qualified imunity. Viewing the record in the |ight nost favorable
to the Plaintiff and drawing all reasonable inferences in Plaintiff's
favor, as we are required to do, we find genuine issues of materi al
fact as to whether the acts taken by Defendants against Plaintiff
were notivated by her exercise of her right of free speech or her
right to seek redress. Assuning that Plaintiff's exercise of her
First Amendnment rights was a notivating factor in Defendants’
decision to term nate her or to take other adverse action agai nst
her, the shield of qualified immunity is lost. Accordingly, summary

judgment may not be granted to Defendants on that basis. See Minaf o,

285 F.3d at 212 (upholding the denial of summary judgnment on
qualified imunity grounds where the question of defendants'’
notivation plainly remained in dispute).

Concl usi on

I n denyi ng Defendants' notion for summary judgnment on qualified

i munity grounds, the Court is cognizant of defense counsel's
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concerns about the burdensome discovery that this ruling nmay unl eash.
Def ense counsel has represented to the Court that there are at | east
26 DEP cases as to which Plaintiff has sought discovery, sonme of

whi ch involve ongoing litigation and alnost all of which raise
significant attorney-client, work product, and deliberative privilege
concer ns.

Plaintiff's counsel is cautioned that all discovery requests
should be tailored as narromy as possible to the specific issues of
this case. Because of Plaintiff's unique position as the fornmer
chief legal counsel, Plaintiff should be able to help narrow the
scope of discovery. The Court will not tolerate discovery requests
that are nere fishing expeditions. The Court will continue to refer
all discovery matters in this case to Magistrate Judge Wlliam].
Garfinkel .

Accordingly, for the reasons set forth above, Defendants’

Motion for Summary Judgnment [Doc. # 100] is denied on the nmerits with
respect to the qualified immunity defense. In all other respects,
the notion is denied without prejudice to renewal after discovery is
conpl ete.

SO ORDERED.

Dat e: October 22, 2002.
Wat er bury, Connecti cut.

30



/sl

GERARD L. GOETTEL,
United States District Judge
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